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Conservation Defense Insurance
Case Study on How a Conservation Defense Insurance Claim Might Work

If a land trust participating in the conservation defense insurance program encountered the following claim during the course of a policy year, we would expect that the claims process would generally follow the scenario below.   This assumes that the land trust has met the underwriting criteria and is insured with the program.
We assume that the land trust in the course of its annual visits to the conserved land and discussions with the landowner discovers a violation of an express provision of the conservation easement that has a direct and permanent adverse affect on a protected conservation purpose.  The land trust follows its written violations procedures, a part of which is confirmation by land trust counsel that this is indeed a conservation easement violation.  The land trust talks with the landowner to determine if the problem can be resolved voluntarily, and notifies the national coordinating attorney for the conservation defense insurance program of the violation.

The land trust avails itself of useful information available to it from the conservation defense insurance program and from The Learning Center of the Land Trust Alliance in its efforts to voluntarily resolve the problem, but is not successful.  The landowner continues the activity and causes further damage.  The land trust, using its own counsel, obtains an injunction because of the serious and continuing nature of the violation, and simultaneously also updates the national coordinating attorney (the staff attorney for the claims committee of the insurance program) that the land trusts is likely to file a claim.
The national coordinating attorney notifies the claims committee.  The land trust, its attorney and the national coordinating attorney then confer about the details of the violation.  Assuming that the claim is covered since it is a violation of a conservation easement, the parties would collaborate on appointing defense counsel and on assessing the most appropriate strategy to obtain a conservation favorable result.  Consideration of local concerns and preferences rank high with the claims committee and the land trust attorney has long experience with litigation and also with conservation law in general, so the national coordinating attorney agrees with the land trust preference to continue the case with their attorney.  
The insurance program engages the land trust attorney to represent both the land trust and the program.  The conservation defense insurance program pays legal fees in excess of the $5,000 deductible up to the limit of $500,000 per claim and total aggregate per insured in any 12-month policy period.   
The combination of the injunction, the experienced expert legal counsel, shared national knowledge and assistance, and the landowner’s knowledge of the insurance program coverage, provides an incentive to the landowner to attempt mediation to resolve the dispute.  The national coordinating attorney having been consulted about the efficacy of mediation agrees that it is worth the attempt.  The insurance program pays for mediation fees, expert assessment fees, and land trust attorney fees.  

In the course of mediation, the parties reach a solution where the landowner stops the activities that are violating the conservation easement but claims he has no funds to remediate the damage he caused.   Having suspected that this might arise in mediation, the land trust, its attorney and the national coordinating attorney had already conferred and developed various scenarios that would be agreeable to all of them.  One of these scenarios involved the land trust paying to remediate the damage.  These costs would be paid entirely by the land trust and not the insurance program.  The land trust insists that the landowner also contribute significant work time in assisting with the remediation as well as working on another project on land owned by the land trust.  

In this scenario, the legal and other fees for this claim total $19,000.  The land trust pays the $5,000 deductible and the remaining $14,000 is paid by the insurance program.  With the deductible payment of $5,000 plus the remediation expenses estimated at $7,000, the total land trust expense is $12,000.

This scenario yields a good conservation result that everyone agreed would not likely be obtained through litigation.  The land trust could choose to litigate to force the landowner to pay for remediation but with little prospect of obtaining funds from the judgment-proof landowner.  The insurance program was able to verify lack of liquid assets by the landowner.  All the parties agree that the settlement option is the best conservation result even though it will cost the land trust more for remediation expenses.  
The landowner agrees with the settlement and remediation proceeds.  The insurance program continues to pay for the land trust legal fees until the conclusion of the remediation process and conclusion of the matter. The land trust pays for all remediation expenses.  The land trust continues to inform the national coordinating attorney of all relevant developments through the conclusion of the case.  The national coordinating attorney provides general oversight of the claim defense and budget.  
Decisions to settle or to litigate would be arrived at collectively with the land trust.  The national coordinating attorney advises the claims committee.  The claims committee decides the case strategy to pursue.  The board has ultimate oversight and can override the decision of the claims committee, or approve a strategy and “payment” that strays outside of the normal policy.   Since both the board and the claims committee would be comprised of fellow land trust members, the land trust should have confidence that its concerns with case management, defense representation and local control would be understood and accommodated where prudent.  

If the land trust and the claims committee could not agree, then the land trust could still pursue another course but the insurance program would have no obligation to pay for the land trust legal fees.  The insurance program board could chose to share in some or all of those costs.  The insurance program goal would be to obtain the best conservation result possible in the circumstances.     
