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Practical Pointers Series

The IRS and Asking for Stewardship Contributions

In a recent tax court case, Sheidelman v. Commissioner, the IRS argued and the court agreed that the stewardship contribution accompanying a historic preservation easement donation was akin to a mandatory payment, and thus was not deductible as a charitable contribution.   Land trusts should be clear about whether they are requesting or requiring stewardship contributions, and inform the landowner about tax implications. 

1.
A “requested contribution” and a “required contribution” have different federal income tax implications for the landowner. If the landowner is responding to a request for funding stewardship and defense but is not obligated by contract to contribute the funds, his or her voluntary donation may be tax deductible. 
2.
However, if the land trust requires the contribution, or indicates that it cannot accept the easement unless it receives the contribution, the landowner’s stewardship contribution may not be deductible as a charitable gift. 
3.
Land trusts must take care that requests for contributions to stewardship and defense reserves do not have attributes of commercial transactions, such as a discount for early payment, factors unrelated to actual stewardship costs, a required payment in exchange for signing Form 8283.  In particular a payment tied to percentage of the appraisal rather than to actual stewardship and defense costs raises conflict of interest and commercial attribute questions. 
4.
A transaction with commercial attributes lacks the charitable intent required of a charitable gift.  Any attributes that appear to make the contribution look like an exchange of value or a requirement are likely to raise concerns with the IRS about deductibility.  
Some Guidelines for Land Trusts to Preserve Deductibility:

1. A payment of money generally will not be a gift if the contributor expects a substantial benefit in return.  A grant made from a legal obligation is not a gift.  

2. If the intent is to preserve deductibility as a gift, avoid written agreements for stewardship payments in conservation easements 
3. A taxpayer may sometimes receive only a nominal benefit in return for a contribution. Where the size of the payment is clearly out of proportion to the benefit received, a taxpayer may claim a deduction for the difference between a payment to a charitable organization and the market value of the benefit received in return, on the theory that the payment has the ‘dual character’ of a purchase and a contribution. The excess payment must be ‘made with the intention of making a gift.
4. Avoid any attributes of commercial transactions where money is explicitly exchanged for specified business services and other attributes such as discounts.  The government brief in Kaufman discusses this point extensively with specific citations to practices that made the easement process look like an “inherently reciprocal commercial transaction” rather than a gift with full charitable intentions to benefit the public (“unrequited payments”).

5. Avoid payments being conditional on achieving a tax benefit.  

6. If the intent is to preserve deductibility as a gift, avoid requiring the payment before recording the easement or signing the Form 8283.

7. Make sure that the “donor” is aware of the tax rules and obtains qualified advice, and make certain that the organization does not represent that the payment is deductible.

8. In easement purchase cases, consider describing any required payment as a “facilitation fee” or something similar so that the seller can at least deduct the payment from the purchase price as a cost of sale.

9. Payments pursuant to recorded transfer fee covenants are not deductible as a charitable contribution but might be deductible under other provisions; consult a tax advisor.

A qualified organization must have a commitment to protect the conservation purposes of the easement, and have the resources to enforce the restrictions.  The Internal Revenue Service acknowledges that land trusts must have sufficient resources to monitor, enforce and defend easements and asks for documentation of the time and money a land trust spends in monitoring and defending its easements on Form 990.  A legitimate request related to land trust obligations is unlikely to be challenged by the Service.
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Land Trust Alliance materials are furnished as tools to help land trusts with the understanding that the Land Trust Alliance is not engaged in rendering legal, accounting or other professional counsel. If legal advice or other expert assistance is required, the services of competent professionals should be sought. The Land Trust Alliance is solely responsible for the content of this series.
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