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	STEPHEN M. HAYES (SBN 83583)

STEPHEN P. ELLINGSON (SBN 136505)

CHERIE M. SUTHERLAND (SBN 217992)
HAYES SCOTT BONINO ELLINGSON & McLAY, LLP

203 Redwood Shores Parkway, Suite 480

Redwood City, California  94065

Telephone:  650.637.9100

Facsimile:  650.637.8071

Attorneys for Defendant
CENTER FOR NATURAL LANDS MANAGEMENT
	


SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SANTA CRUZ
	WILLIAM CARRILLO
Plaintiff,


vs.

UPLANDS-APTOS, L.P. a California limited partnership; SEASCAPE UPLANDS HOME OWNERS ASSOCIATION; CENTER FOR LANDS MANAGEMENT, and Does 1 to 20,
Defendants.


	CASE No. CV162827
DEFENDANT CENTER FOR NATURAL LANDS MANAGEMENT’S MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR ATTORNEYS’ FEES AND COSTS
Date:
May 16, 2011
Time:
8:30 a.m.
Dept.:
4
Judge:
Hon. Timothy R. Volkmann  




Defendant Center for Natural Lands Management (“CNLM”) submits the following memorandum of points and authorities in support of its motion for attorneys’ fees and costs pursuant to Civil Code section 1717 and Code of Civil Procedure section 1032.
I. 
introduction and summary of argument

Plaintiff William Carrillo (“Carrillo”) filed the instant action against CNLM alleging, among other things, that CNLM breached the “Perpetual Conservation Easement Grant” (“Contract”).  CNLM prevailed on a motion for summary judgment against Carrillo’s operative complaint.  

   The Contract included an attorney fee provision.  CNLM, as the prevailing party, is entitled to its attorney’s fees and costs incurred in defending this case.  Accordingly, CNLM is entitled to reasonable attorneys’ fees and costs in the amount of $124,801.69
 (consisting of $107,611.00 for attorneys’ fees and $17,190.69 for costs) pursuant to Civil Code section 1717 and Code of Civil Procedure section 1032.
II. 
factual and procedural background
On February 13, 2009, Carrillo filed suit against CNLM for breach of contract, negligence, premise liability, private nuisance, and declaratory relief.  The breach of contract claim was based upon the Contract CNLM entered into with Lampert Properties, Inc. and The Holcomb Corporation.  Carrillo alleged within the complaint that he was an intended third-party beneficiary of the Contract.
The Contract contained an attorneys’ fees provision which provides the following:

“(a) Costs of Enforcement.  Reasonable costs incurred by any party enforcing the terms of this EASEMENT, including without limitations, costs of suits and attorneys fees, and any costs of restoration necessitated by a violation of the terms of this EASEMENT shall be borne by the breaching party.  If a party prevails in any action to enforce the terms of the EASEMENT, such party’s costs of suit including, without limitation, attorneys fees, shall be borne by the other party.”  (Contract, Section 6(a) page 9, Exhibit “A” to the Declaration of Stephen P. Ellingson.)

On September 28, 2010, CNLM filed its motion for summary judgment.  At the hearing on  CNLM’s motion for summary judgment held on January 10, 2011, the Court granted in its entirety CNLM’s motion for summary judgment.  By Order entered and filed on January 26, 2011, the Court ordered that judgment shall be entered on behalf of CNLM.  Further, the Court ordered that “CNLM shall recover from Plaintiff William Carrillo statutory costs of suit, and additional reasonable costs and attorneys’ fees pursuant to the Conservation Easement, in an amount to be determined by the Court.”  (Order, p. 6:14-17, Exhibit “B” to the Declaration of Stephen P. Ellingson.) 

Carrillo must pay attorneys’ fees and costs owed to CNLM as a matter of contract, as the prevailing party, and as ordered by the Court.
III. ​
cnlm is entitled to attorneys’ fees and costs
Attorneys’ fees may be recovered upon a noticed motion as costs of suit when there is an express provision in the contract that provides for the recovery of fees.  (Civil Code § 1717.)  Civil Code section 1717(a) provides as follows:

“(a) In any action on a contract, where the contract specifically provides that attorney’s fees and costs, which are incurred to enforce the contract, shall be awarded either to one of the parties or to the prevailing party, then the party who is determined to be the party prevailing on the contract, whether he or she is the party specified in the contract or not, shall be entitled to reasonable attorney’s fees in addition to other costs.”  

Code of Civil Procedure section 1032 defines a “prevailing party” as “. . . a defendant in whose favor a dismissal is entered, . . . and a defendant as against those plaintiffs who do not recover any relief against that defendant.”  (Code of Civil Procedure section 1032.)
Here, the Contract expressly provided that the prevailing party shall be entitled to recover from the other party all expenses (including costs and attorneys fees) incurred by the prevailing party in connection with any court action.  As a defendant as against a plaintiff who did not recover any relief against that defendant due to granting of a Motion for Summary Judgment, CNLM is a “prevailing party.”  (Code of Civil Proc. § 1032(a)(4).)
Thus, as a matter of law, as the prevailing party, CNLM is entitled to an award of reasonable attorneys’ fees and costs in defending this action.

IV. 
THE ATTORNEYS’ FEES AND COSTS 
CLAIMED BY CNLM ARE REASONABLE
A. This Court Has The Authority to Determine the Appropriateness of the Fees Claimed

Reasonable attorneys’ fees shall be fixed by the Court. (PLCM Group, Inc. v. Drexler (2000) 22 Cal. 4th 1084, 1094-95.)   The trial court has broad discretion to determine the amount of a reasonable fee, and the award of such fees is governed by equitable principles. (EnPalm, LLC v. The Teitler Family Trust (2008) 162 Cal.App.4th 770, 774.)   In examining a claim for reasonable attorney’s fees, the initial determination begins with a “lodestar” analysis where the fees are calculated by multiplying the number of hours reasonably expended on the litigation by a reasonable hourly rate.  (Hensley v. Eckerhart (1983) 461 U.S. 424, 433; PLCM, supra, at 1095.)  The California Supreme Court in PLCM explained as follows:   

“California courts have consistently held that a computation of time spent on a case and the reasonable value of that time is fundamental to a determination of an appropriate attorney’s fee award.  [Citation omitted]  The reasonable hourly rate is that prevailing in the community for similar work. [Citation omitted]  The “lodestar” figure may then be adjusted, based on consideration of factors specific to the case, in order to fix the fee at the fair market value for the legal services provided.” (PLCM, supra, at 1095.)  

The factors to be considered in determining the reasonable value include the nature and difficulty of the litigation, the amount involved, the skill required and employed to handle the case, the attention given, the success or failure, and other circumstances in the case.  (PLCM, supra, at 1096; see also EnPalm, supra, at 774.)  The sworn testimony of the attorney that it took the time claimed is evidence of considerable weight on the issue of the time required to litigate the case.  To deny compensation it must appear that the time claimed is obviously and convincingly excessive under the circumstances.  (Perkins v. Mobile House Board (11th Cir. 1988) 847 F.2d 735, 738.)  Here, the fees claimed and the basis for the fees are set forth in the accompanying declaration and is based on time records made contemporaneously with the task billed.   

In the defense of this action, CNLM incurred fees in the amount of $107,611.00 for approximately 480 hours and costs in the amount of $17,190.69 for a total of $124,801.69.
  This includes, but is not limited, to the following tasks: analyze and respond to the complaint and the first amended complaint, attend court mandated conferences, court mediation, communications with counsel, including plaintiff’s counsel, several site inspections, responding to discovery, attending deposition, preparation of memorandum and costs and drafting of motion for attorneys’ fees and costs.

Further, the tasks include preparing and drafting of the motion for summary judgment to Carrillo’s unmeritorious complaint against CNLM.  The drafting of the motion for summary judgment required extensive legal research on complex legal issues that involved easements, premises liability and nuisance matters.  CNLM’s counsel also had to prepare the reply brief, prepare for oral argument, appear and attend at the motion for summary judgment hearing.

In addition to drafting the motion for summary judgment, CNLM was required to hire experts, including licensed professional and certified engineering geologist Jeff Nolan to support the evidence that nothing CNLM did or did not do on the conservation easement property caused or contributed to the landslide, which is the subject matter of Carrillo’s complaint.  Counsel had to meet with Mr. Nolan and prepare his declaration in support of motion for summary judgment.  Mr. Nolan had visited the property, made observations, took multiple photographs and reviewed five sets of historic aerial photos of the landslide area.  In addition, counsel had to prepare a declaration for land surveyor expert Frank Rosenblum to establish that the landslide did not occur on CNLM’s easement property.  These activities, required extensive communications with CNLM’s counsel and these experts, as well as expert Engineer Don Tharp to defend against Carrillo’s claims.

B. The Attorneys Who Defended CNLM Are Entitled to The Fees Charged

​​The vast majority of the legal services rendered in this case were either performed, or over-seen, by Stephen M. Hayes and Stephen P. Ellingson, both Partners at Hayes Scott Bonino Ellingson & McLay, LLP (“Hayes Scott et al.”), as well as their associate J. Michael Onderick.  Hayes Scott is a 19-attorney commercial litigation firm based in the Bay Area.

Mr. Hayes billed at a rate of $225.00 an hour.  Mr. Hayes is an experienced attorney who has been practicing law for over 32 years.  He has extensive experience in a wide variety of commercial and tort litigation, including breach of contract.  Mr. Hayes is a fellow of the American College of Trial Lawyers and elected to membership in the American Board of Trial Advocates.  
Mr. Hayes was assisted in this case by his Partner Mr. Ellingson who has been practicing law for over 22 years.  Mr. Ellingson billed at a rate of $225.00 per hour.  Mr. Ellingson’s practice focuses on complex commercial litigation.  
Mr. Hayes and Mr. Ellingson were assisted in this case by their Associate, Mr. J. Michael Sean Onderick.  Mr. Onderick billed at a rate of $225.00 per hour.  Mr. Onderick’s practice focuses on civil litigation, including contract disputes, government tort claims, real estate disputes and personal injury matters.      

C. The Billing Rates Charged Are Reasonable
In determining a reasonable hourly rate, the court must consider factors including experience, skill and reputation of the professional and the prevailing rate in the community for similar work performed by attorneys of comparable skill, experience and reputation.  (Chalmers v. City of Los Angeles (9th Cir. 1986) 796 F.2d 1205, 1210-11; see PLCM, supra, at 1095; see also, Chacon v. Litke (2010) 181 Cal.App.4th 1234, 1260 [$350 per hour was a reasonable market rate for attorney’s services for a San Francisco law firm].)  For purposes of determining the prevailing market rates, the relevant community is generally the forum in which the court sits.  (Barjon v. Dalton, (9th Cir. 1997) 132 F.3d 496, 500.)

The hourly rate of $225.00 is considered on the “low end” since the partner rates of $295 to $400 were found to be reasonable by the United States District Court of the Northern District of California.  (Oberfelder v. City of Petaluma (N.D. Cal. 2002) 2002 WL 472308). 
  In that case, the court found Partner Ms. Levy’s thirteen years of litigation experience equated to a reasonable hourly rate of $295 since this was a comparable rate for attorneys in large San Francisco law firms.  (Id. at p. 5.)  

As noted above, the hourly rates for the attorneys who billed time to this case are consistent with prevailing market rates for attorneys of similar skill and expertise.  

The amount of time expended by CNLM is fully justified by the tasks performed as well as by the level of success achieved by CNLM.  Therefore, the amount of fees incurred and paid by CNLM are reasonable.  CNLM, as the prevailing party, should be awarded in full its fees and costs in the amount of $124,801.69.

D. The Costs Incurred Were Reasonable

The costs incurred that are not itemized in the attached Memorandum of Costs are costs that were reasonably incurred.  Attached to the Declaration of Stephen P. Ellingson as Exhibit “E” is an itemized list of costs incurred in connection with this complex litigation in the total sum of $17,190.69.  Due to the complex nature of this case, in order to defend this case, CNLM incurred the expense of experts, including an engineer, land surveyor and geologist.  These are costs normally billed by attorneys in this type of case and are not claimed on the Memorandum of Costs, but included within the amount set forth on the Memorandum as “10. Attorney fees” pursuant to the subject Motion.  As set forth above, the Contract provision, as well as this Court’s order, includes both the award of attorneys’ fees, as well as the costs billed to CNLM in this litigation.  The costs that are not itemized in the Memorandum of Costs, but should be awarded with this Motion, total $17,190.69.
V. 
conclusion
Carrillo filed suit against CNLM for breach of contract.  The Contract provides attorneys’ fees and costs to the prevailing party.  CNLM is the prevailing party.  Accordingly, CNLM, as the prevailing party, is entitled to its reasonable attorneys’ fees and costs in the amount of $124,801.69.  This amount is reasonable given the nature and complexity of this case.  CNLM respectfully requests that the court grants its motion for attorneys’ fees and costs and award CNLM the total amount of $124,801.69, over and above the statutory costs of $736.25 that are specifically set forth in the Memorandum of Costs filed concurrently herewith.
Dated:  April 15, 2011
HAYES SCOTT BONINO ELLINGSON &
McLAY, LLP
By
_____________________________
STEPHEN M. HAYES

STEPHEN P. ELLINGSON
CHERIE M. SUTHERLAND

Attorneys for Defendant
CENTER FOR NATURAL LANDS MANAGEMENT
� In addition to the attorneys’ fees and costs CNLM is seeking by virtue of this Motion pursuant to the provision set forth in the Perpetual Conservation Easement Grant (“Contract”), CNLM also seeks statutory costs in the amount of $736.25 as the prevailing party under Code of Civil Procedure §§ 1032 and 1033.5, which are specifically set forth in the Memorandum of Costs filed concurrently herewith.


� 	This does not includes all attorneys’ fees incurred in the filing this motion.  The Memorandum of Costs, filed concurrently herewith, is attached as Exhibit “D” to the Declaration of Stephen P. Ellingson.


� Declaration of Stephen P. Ellingson, ¶ 5.


� Declaration of Stephen P. Ellingson, ¶ 6.


� Declaration of Stephen P. Ellingson, ¶ 7.


� The following facts are supported within the Declaration of Stephen P. Ellingson, ¶¶ 8-10.


� The case of Oberfelder v. City of Petaluma (N.D. Cal. 2002) 2002 WL 472308 is attached as Exhibit “C” to the Declaration of Stephen P. Ellingson.  This unpublished case is not cited for any legal precedent but are offered to assist the court in determining the reasonable rates and services for legal professional in the Northern California and Bay Area.
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