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CONSERVATION DEFENSE INSURANCE
Although land trusts have had relatively few legal challenges, conservation easements and lands are increasingly under attack across America.  Just because a land trust has never had to fund major litigation in the past, does not mean that the future will be the same.  Every land trust has some conservation easements that are older or not so well-drafted, and even solid easements are vulnerable to violations and frivolous law suits. Eventually, every land trust, no matter how well managed, will face a legal challenge.
Threats to Permanence 

· Conservation easements and lands increasingly under attack across America 
· Trespassers, a few successor owners, developers and government condemnation

· As property values rise, incentives grow to disrupt or void easements
· Every land trust will eventually experience litigation
· Litigation cost estimates in 2008 are at least $50,000 for trial, $35,000 for summary judgment motions and $50,000 for appeal
· Varies depending on the state and the availability of pro bono legal services
· Two cases now have each cost over $1,000,000, and at least three other cases exceeded $250,000 to litigate
· Only 19% have any other monitoring, stewardship, or defense-related endowments in excess of $70,000
· Only 4% of land trusts can fund an appeal in excess of $150,000 from existing funds
· Future versions of the IRS Form 990 may require land trusts document the financial resources that they have available to monitor and defend easements
· IRS scrutiny of land trust resources to comply with the federal tax code perpetuity requirements and mission compliance increasing

Benefits of Conservation Defense Insurance 
· Insulates your land trust from draining your endowments to pay legal fees

· Gives your land trust financial certainty about your exposure to litigation costs

· Builds confidence with donors, lenders, regulators and legislators in your ability to uphold conservation permanently
· Demonstrates to the IRS that land trusts are serious about their responsibilities to defend easements in perpetuity
· Makes available professional help and prevention programs 

· Controls litigation, costs and service providers
Captive Insurance
· Commercial insurance not available that is effective, affordable and reliable
· Investigating a form of a private insurance program known as “captive insurance” 
· Owned and managed by land trusts 
· Structure coverage and premiums to address the particular needs of land trusts
· Discounts in premiums to encourage practices that lower litigation risk
· Payment of premiums and compliance with underwriting standards assures coverage

· Shared decisions about claims management

· Control claims payment using a claims committee of land trust peers
· Alternate approaches to resolving disputes (mediation, settling weak cases, and other creative solutions that uphold conservation permanence and land trust integrity)
Feasibility, Structure and Terms 

· Premium approximately $60 per year per conservation easement or fee-owned land

· 16,000 conservation easements enrolled prior to implementation

· At least 53% of Alliance members’ 24,415 conservation easements enrolled 

· A maximum limit of $500,000 per claim

· A $5,000 deductible per claim

· No coinsurance (co-payment) except in unusual situations

· Annual program and operating costs of $390,000 

· Capitalization of $4 million from foundations and major donors
· Some discounts available

· Active member involvement in program committees and board

· Each land trust must maintain adequate funding to pay for share of the program and for expenses that the program does not cover and for day to day stewardship
Next Steps
· The Alliance has written commitments from over 465 land trusts willing to insure more than 18,544 conservation properties, and over 300 of these land trusts informally confirm that they are or soon will be fully eligible to participate.

· The Alliance board voted to proceed with raising the $4 million dollar capitalization from foundations and major donors, and fundraising is proceeding well.

· All applications to federal and state regulators submitted in mid April 2011.
· Prior to implementation, we must address numerous issues, such as qualifications to obtain insurance, management and service providers, volunteers to staff committees, regulator approval and the terms of the insurance policies.  

· The detailed policy, application, terms & conditions, commitment letter, executive summary, the full report and more explanatory documents are available at  www.lta.org/cdinsurance
Please direct your written questions and comments to Leslie Ratley-Beach, Conservation Defense Director, at lrbeach@lta.org.
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